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MEMORANDUM FI NDI NGS OF FACT AND OPI NI ON

COHEN, Judge: Respondent determ ned defi ci enci es,

penalties, and an addition to tax as foll ows:

Penal ty Addition to Tax
Year Defi ci ency Sec. 6663 Sec. 6651(a) (1)
2003 $17, 530 $13, 147 -
2004 25, 306 18, 979 ---

2005 19, 355 14, 516 $4, 838
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As an alternative to the section 6663 penalty, in the notice,
respondent determ ned an accuracy-rel ated penalty under section
6662. After concessions by petitioner, the sole issue for
decision is whether he is liable for the penalties for fraud
under section 6663. All section references are to the Internal
Revenue Code, and all Rule references are to the Tax Court Rul es
of Practice and Procedure.

FI NDI NGS OF FACT

Sonme of the facts have been stipulated, and the stipul ated
facts are incorporated in our findings by this reference.
Petitioner resided in California at the tine he filed his
petition. Petitioner becane a tax return preparer in about 1993
and continued to prepare tax returns until 2009.

During the years in issue, petitioner was an enroll ed agent;
i.e., a person authorized to practice before the Internal Revenue
Service (IRS). During 2004 and 2005, he was president of the
Inl and Enpire Chapter of the California Society of Enrolled
Agent s.

Petitioner received, but did not report, gross incone of
$58, 578, $79,912, and $65, 886 during 2003, 2004, and 2005,
respectively. He received the income through a partnership he
had fornmed under the nane of Life Structuring Network. Life
Structuring Network provided services including tax preparation,

bookkeepi ng, notary, insurance, and sales of nutritional
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suppl ements. The other partner in the partnership was R chFran
House, an alleged “corporation sole”. A corporation sole, under
State law, allows a religious |eader to hold property and conduct
busi ness on behalf of a religious entity.

The Life Structuring Network partnership agreenent all ocated
100 percent of the profits to RichFran House and 100 percent of
the | osses to petitioner. The agreenent provided:

Skills Contri buted

Each partner nanmed bel ow shall participate by working
in the manner descri bed:

Ri chard Franke will nmake available his skills in tax
preparation and representation as an enrolled agent and
in financial planning as an insurance agent.

Ri chfran House will make avail able the various skills
of its menbers and the resources of its library.

The partnership’s only source of incone was services perforned by
petitioner. Life Structuring Network did not keep records
showi ng i ncone and expenses of the business activities and did
not file Federal partnership returns for the years in issue.

Ri chFran House was one of three entities petitioner forned
after purchasing a corporation sole package fromthe Freedom and
Privacy Conmittee for $2,295. The other entities were National
Church and National Mnistries to Famlies. During IRS
exam nations of certain of petitioner’s tax return preparation
clients, petitioner provided lists of alleged paynents to

Ri chFran House, National Church, and National Mnistries to
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Fam lies in support of his clients’ clainmed charitable
contribution deductions. The charitable contribution deductions
were disallowed, and the IRS i nposed tax return preparer
penal ties on petitioner and commenced an exam nation of
petitioner’s tax liability.

On or about April 14, 2004, petitioner filed a Form 1040,
U.S. Individual Income Tax Return, for 2003. On that return he
reported total income of $456 and no tax due. He did not report
any incone fromLife Structuring Network. On May 20, 2004,
petitioner signed a Uniform Residential Loan Application, by
whi ch he applied for a $220,000 nortgage. On that application,
he represented that his enployer was Life Structuring Network and
that his base nonthly income was $5, 400.

On March 29, 2004, the IRS issued News Rel ease | R-2004-42
war ni ng taxpayers of a “*Corporation Sole’ Tax Scani. On October
18, 2004, the U S. District Court for the Central D strict of
California prelimnarily enjoined sale of the corporation sole
program t hrough the Freedom and Privacy Commttee (FPC), finding

that the program was an abusive tax shelter. See United States

v. Sal adino, 95 AFTR 2d 2005-1236, at 2005-1237, 2007-1 USTC par.

50,289 at 87,658 (C.D. Cal. 2005), affd. 175 Fed. Appx. 812 (9th
Cr. 2006). A permanent injunction was entered January 20, 2005.

United States v. Sal adino, 95 AFTR 2d 2005-1230 (C. D. Cal. 2005).

The findings of the court included the follow ng:
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Sal adi no markets the FPC “corporation sole” arrangenent
as a neans to evade the reporting and paynent of
federal inconme taxes, as well as a neans to conceal
assets and thereby evade estate and i nheritance taxes
and IRS collection efforts. Sal adino markets the
corporation sol e package for $2,295. After receiving a
custoner’s application and paynent, Sal adino instructs
participants howto forma corporation sole, including
how t o conceal assets and taxable incone by
transferring assets and incone to their corporations
sol e.

* * * Galadino falsely or fraudulently advi ses
participants that they can treat their corporations
sole as a “church” with no tax return filing
requi renent, and yet can control and use the assets and
i ncome of the corporation sole for their own persona
benefit. FPC pronotional material states that “this
product will position you to have full-tinme mnistry
which is tax free.” Sal adino advi ses participants that
corporations sole that are used for the participants’
personal benefit are tax exenpt, do not need to file
tax returns of any kind, and do not need to keep
records. Saladino also falsely states that a
corporation sole’'s church status cannot be chal | enged
by the Governnent.

* * * Galadino further falsely states that
partici pants can nake donations to their corporations
sol e and then deduct the donations on the participants’
federal inconme tax returns (in the event returns are
filed), even though the entities are owed and
controlled by the participants.

* * * Galadino falsely or fraudulently advi ses
that a participant who becones the “mnister” or
“overseer” of the corporation sole and takes a vow of
poverty, can assign his inconme to the corporation sole
and thereby transformtaxabl e individual incone into
nont axabl e i ncone of the corporation sole. According
to Sal adi no, “Once you decl are your pauper status, your
incone is tax-free to you and your assets cannot be
encunbered with a property tax.”

* * * * * * *
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* * * Saladino falsely or fraudulently touts
participating in the corporation sole programas a
mechani sm t hat enabl es participants to drop out of the
federal tax systementirely. The effect of Saladino’ s
schene is that the participant lives in the sane
resi dence and operates the sanme business activity as he
did prior to joining the program Al l|iving expenses
of the participant and his famly are paid from
conpensation earned fromthe business activity, just as
before the creation of the corporation sole. The
partici pant receives the full benefit of, and has ful
control over, all corporation sole funds. The only
substantive change in the participants’ regular
business and lifestyle activities is the all eged
benefit of no taxation.
ld. at 2005-1231 to 2005-1232.

On April 15, 2005, petitioner filed a Form 1040 for 2004.
He did not report his incone fromLife Structuring Network on the
2004 return and reported no tax due. In June or July 2006, an
| RS exam ner gave petitioner copies of the injunctions agai nst
the FPC s corporation sole program On Cctober 14, 2006,
petitioner filed a Form 1040 for 2005. He did not report his
income fromLife Structuring Network and reported no taxable
i ncone and no tax due. In February or March 2007, petitioner
admtted to an IRS auditor that he realized that sone of the
items in his corporation sole package were not correct.
Thereafter petitioner filed Forms 1040 for 2006 and 2007 on which
he continued to invoke the corporation sole programas an excuse
for failing to report his taxable incone.

During the audit of petitioner’s tax returns, the exam ner

requested petitioner’s bank records. Because petitioner did not



- 7 -
provi de the records, the exam ner obtained the records through
use of a summons and prepared a bank deposits and cash
expenditures analysis for the years in issue. The bank records
reveal ed petitioner’s receipt of substantial incone from
petitioner’s tax preparation services and rel ated busi nesses and
paynment of petitioner’s personal |iving expenses out of accounts
in the nanes of petitioner’s corporations. Exam nation of the
corporation sole bank accounts discl osed no expenditures for
religious purposes. Petitioner did not provide records
substanti ating busi ness expenses that he clainmed. Substitutes
for returns for 2003, 2004, and 2005 were prepared by the IRS
determ ning the partnership incone of Life Structuring Network.
In the notice of deficiency that partnership inconme was all ocated
to petitioner.

OPI NI ON

Petitioner testified that he becane an ordained mnister in
1962. He asserted vaguely phrased objectives of the three
entities that he forned using the corporation sol e package
provi ded by the FPC. However, he presented no reliable evidence
of any religious or charitable activities conducted during the
years in issue. During those years, his only apparent activities
were secul ar profit-maki ng busi nesses, the inconme from which was

used for his personal |iving expenses.
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The addition to tax in cases of fraud is a civil sanction
provided primarily as a safeguard for the protection of the
revenue and to reinburse the Governnent for the heavy expense of
investigation and the loss resulting fromthe taxpayer’s fraud.

Hel vering v. Mtchell, 303 U S 391, 401 (1938). To sustain the

75-percent addition to tax provided by section 6663, the
Comm ssi oner has the burden of proving, by clear and convincing
evi dence, an underpaynent of tax and that the underpaynent was
due to fraud. Sec. 7454(a); Rule 142(b). This burden is net if
it is shown that the taxpayer intended to evade taxes known to be
owi ng by conduct intended to conceal, m slead, or otherw se

prevent the collection of such taxes. Stoltzfus v. United

States, 398 F.2d 1002, 1004 (3d Cr. 1968); Wbb v. Conmm ssioner,

394 F.2d 366, 377 (5th Gir. 1968), affg. T.C. Meno. 1966- 81.
Petitioner has stipulated his receipt of gross incone for
each year in the amobunts set forth in our findings, and he has
conceded that he is not entitled to deduct expenses that he
clainmed during the audit. Because petitioner failed to present
any evidence of offsetting deductions, respondent’s burden of
provi ng an under paynent has been net. See, e.g., Brooks v.

Comm ssioner, 82 T.C. 413, 432-433 (1984), affd. wthout

publ i shed opinion 772 F.2d 910 (9th Cr. 1985). Respondent does
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not have the burden of disproving petitioner’s entitlenent to
deductions, even in a crinmnal case where the Governnent bears a

heavi er burden of proof. See, e.g., Elwert v. United States, 231

F.2d 928, 933-936 (9th G r. 1956).
Fraud nay be proved by circunstantial evidence, and the
taxpayer’s entire course of conduct may establish the requisite

fraudul ent intent. Rowl ee v. Commi ssioner, 80 T.C. 1111, 1123

(1983). In determ ning whether petitioner’s underpaynent was due
to fraud, we apply |ong-recogni zed “badges of fraud”, discussed
in cases applying section 6663 or former section 6653(b)(1). See

Ni edringhaus v. Comm ssioner, 99 T.C 202, 211-213 (1992).

Circunstantial evidence of fraud present here includes failure to
report substantial anpbunts of inconme from business activities,
failure to file partnership returns, failure to keep records, and

gi ving inpl ausi bl e expl anati ons of behavior. See Bradford v.

Comm ssi oner, 796 F.2d 303, 307-308 (9th Cr. 1986), affg. T.C

Meno. 1984-601; Powell v. Granquist, 252 F.2d 56, 60-61 (9th Cr.

1958); G osshandler v. Comm ssioner, 75 T.C. 1, 20 (1980);

Gaj ewski v. Conm ssioner, 67 T.C. 181, 199-202 (1976), affd.

wi t hout published opinion 578 F.2d 1383 (8th Cr. 1978).
Petitioner was a tax return preparer for many years and
represented that he researched the tax issues involved here. His

busi ness experience is a relevant consideration in determning

whet her he had fraudulent intent. See Solonpbn v. Commi SSi oner,
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732 F.2d 1459, 1461-1462 (6th Cir. 1984), affg. T.C. Meno. 1982-

603; Beaver v. Conm ssioner, 55 T.C. 85, 93-94 (1970). If he

researched the issue, he should have known of the limted use of
a corporation sole for the benefit of a legitinmate religious
organi zation. Neither reason nor authority permts use of a
corporation sole to avoid taxes on inconme from business
activities such as those engaged in by petitioner.

Al t hough petitioner admtted that during the audit he had
been shown the injunctions describing the abuses inherent in the
corporation sole package that he used, he continued with his
course of understating his tax liabilities on the individual tax
returns that he filed. He testified at trial in Septenber 2010
that he had never changed his view that his corporate entities
were “automatically exenpt” and that they were separate fromhis
personal activities. He never identified any activities,
however, beyond his personal businesses, which were conducted
through a partnership in which one of his allegedly religious
entities was a partner. In viewof all of the evidence, we do
not believe that petitioner’s alleged belief is held in good
faith. Respondent has proven fraud by clear and convincing
evi dence, and the additions to tax under section 6663 will be

sust ai ned.
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To reflect petitioner’s concessions and the foregoing,

Deci sion will be entered

for respondent.




